HOLD BACK

Section 22 of the Construction Act requires each “payor” on a construction
contract to hold back 10% of the price of the services or materials as they are
actually supplied under the contract until all liens that may be claimed against
the holdback have expired. We call this the basic holdback.

Example of a Basic Holdback

Project: An addition to a commercial plaza
Contract Price:  $2,000,000 plus HST

The contract requires the owner to pay 30% of the contract price upon the
completion of the foundation, 30% when the addition is closed-in, and the
balance upon completion. All invoices are due and payable within 28 days.

When the foundation is complete, the value of the services and materials supplied
by the contractor is 30% of the contract price, or $600,000.

The contractor should deduct 10% for the basic holdback (i.e. $60,000),
apply HST to the balance of $540,000 (i.e. $70,020), and invoice the owner
for a total of $610,200. The owner should pay the invoice within 28 days.

When the addition is closed in, the value of the services and materials supplied by
the contractor since its last invoice is $600,000.

Again, the contractor should deduct 10% for the basic holdback

(i.e. $60,000), apply HST to the balance of $540,000 (i.e. $70,020), and
invoice the owner for a total of $610,200. The owner should pay the invoice
within 28 days.

When the addition is complete, the value of the services and materials supplied
by the contractor since its last invoice is $800,000.

The contractor should again deduct the basic holdback of 10% (i.e.
$80,000), apply HST to the balance of $720,000 (i.e. $93,600), and
invoice the owner for $813,600. The owner should pay the invoice
within 28 days.



Fact Sheet #6:

Finally, the contractor should issue a separate invoice to the owner for the
basic holdback.

The amount of the basic holdback is 10% of the contract price, or $200,000.
The contractor should apply HST to the value of the holdback (i.e. $26,000),
and invoice the owner for $226,000.

The 28-day payment terms do not apply to the basic holdback. The basic holdback
invoice is payable by the owner after any construction lien that may be claimed against
the project has expired.

All construction liens will have expired 61 days after the contract is complete unless a
claim for lien is preserved by registering a claim against title. The owner should have
their lawyer review title to the property on the 61st day after the contract is complete.

If no claims for lien have been preserved, then the owner should pay the
holdback to the contractor.

If a claim for lien is preserved before the 61st day, then the owner should
not pay anything further to the contractor and seek further advice from
their lawyer.

Did you know?
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